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OPINION

The victim's* mother, Malinda Lawson, who acknowledged that the defendant had been a
close friend of her family for approximately eight years, testified & trial that the defendant had
visited her family'shomein Bolivar and had watched tel evison and eaten supper wi th her family.
At some point, the victim, a 14-year-old male, expressed aninterest in singing at his sister's dance
recital at theend of April or the beginning of May in 1998. Because sheknew that the victim would
be nervous on stage, Ms. Lawson asked the defendant to sing with him. After the recital, the

1It isthe policy of this court notto reveal the name of a minor who hasbeen the victim of a sex crime.



defendant informed Ms. Lawson that he was a choir director at a church in Savannah and that he
would likethevictimto beinvolved with hischoir. Ms. Lawson agreed. During the month of June,
the defendant drove the victim to choir practice in Savannah six to eight times.

Ms. Lawson recalled that when she returned home from work on June 26, 1998, shereceived
acall from aco-worker advising her that the victim was trying to find her. Immediately thereafter,
shereceived a cdl from the victim, whom she described as hysterical and screaming. The victim
asked for transportation home. Ms. Lawson directed her eldest son and two of hisfriendsto drive
to the defendant's residence to find the victim. When the victim was returned to her home, Ms.
L awson observed that he was crying, shaking, and very upset. That evening, Ms. Lawson took the
victimtothehospital. Whilethere, she heard him mention thecity park inBolivar and a"yellowish"
condom thrown down at theedge of thewoaods. On the next afternoon, Ms. Lawsonand the victim
droveto the city park and found the yellow condom in the areadescribed by the victim. The police,
who were called to the scene, took possession of the condom.

Thevictim testified that during May of 1998, heand the defendant sang at hissister's dance
recital. Thevictimrecalled that he had rehearsed with the defendant at the dance stagesin Bolivar.
After therecital, the defendant asked thevictim to join the Savannah choir for aconcert. Thevictim
agreed to participate and accompani ed the defendant on histripsto and from Savannahfor rehearsal.
The defendant usually picked up the victim at 5:00 or 6:00 p.m. and returned him to his home at
10:00 or 11:00 p.m. The victim estimated that they made between five and ten trips together.
Occasiona ly, their return from Savannah was so | ate at night that the victim chose to spend the night
at the defendant's residence rather than return to hisown home. Thevictim confirmed the testimony
of his mother, Ms. Lawson, regarding his telephone call from the defendant's home and the
subsequent developments. He recalled that while at the hospital, he related the deails of his
encounters with the defendant. The next day, he accompanied his mother to the Bolivar city park.
Thevictim directed his mother to acondom located at the edge of the woods near the picnic tables.
The victim testified that the condom had been left in the park by the defendant on June 15, 1998.2
Herecalled that during the early afternoon on that date, he was a one when the defendant arrived at
his residence. The victim and the defendant were watching television when the victim's father
arrived to take the family dog to the veterinarian. Beforeleaving, Mr. Lawson instructed thevictim
to clean the house. While the victim was cleaning the living room, the defendant, who was sitting
on the couch, "told [the victim] to sit down because [the victim|] was starting to look good to him
and . .. wasmaking him horny." The victim testified that he was sitting on the opposite end of the
couch when the defendant pulled him by his shirt and instructed him to st on hislap. The vidim
related that the defendant then lowered the victim's pantsand placed his mouth on the victim's penis
Threeor four minutes|later, aneighbor knocked on the door and the victim jumped up, pulled up his
pants, and ran to his room. When he looked out the window and did not see any vehicles in the
driveway, the victim returned to the living room. The defendant, who answered the door, alowed

2The victim could not recall the exact date; however, he recalled that his father had taken the family dog to the
veterinarian on that day. His mother, Melinda Lawson, testified that her husband took the dog to the veterinarian on
June 15.
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the neighbor into the house. After the neighbor had used the phone and left, the victim returned to
his room to dress for choir practice, during which time both his mother and father returned to the
house. The victim then left with the defendant for choir practice in Savannah.

Ontheir return to Bolivar after choir practice, the defendant stopped at a Sonic restaurant in
Selmer. According to the victim, the defendant purchased their food. Afterward, the defendant
stopped at a convenience market and purchased beer, which he gaveto the victim. The victim
testified that he "took like two drinks" before the defendant drove to the Bolivar city park. After
stopping the van, the defendant stepped out and stood at the rear of the vehicle. When the victim
walked over to the defendant, the defendant pulled the victim over to a picnic table, lowered the
victim's pants, and placed hismouth onthevictim's penis. Thevictimtestified that after two or three
minutes, he pushed the defendant’'s head up and the defendant responded by removing a condom
from his pocket, placing it on his penis, and attempting ana penetration of the victim.
Notwithstanding an earlier, cortrary statement to police officers, the victim testified that the
defendant's penisactually penetrated hisrectum. Thevictim testified that he directed the defendant
to stop because of the pain. The victim recalled that the defendant then removed the condom,
walked to the edge of the woods, and threw the condom to the ground. The victim explained that
hedid not immediately reveal the June 15 incidentsinvolving the defendant because he"was scared
of what wasgoing to hgppen if the police got involved." Thevictim also recalled being embarrassed
about the eventsand nervousregarding statementsby thedefendant to theeffect that " [the defendant]
thought he was falling in love with [him], and whenever love was broken, it could cause death.”

On cross-examination, the victim acknowledged that he told neither the neighbor who came
to his house to use the telephone nor his father about the oral sex incident that had occurred prior to
choir practice on June 15. He further acknowledged that he willingly traveled with the defendant
to Savannah even after the oral sex incident. Finally, he conceded that after the defendant had been
charged with the crimes, he telephoned the defendant to apol ogize.

Lawrence Sain, afriend of the defendant, was called asawitnessfor the state to testify asto
a conversation he had with the defendant shortly after his arrest. Sain recalled that the defendant
admitted that he had been accused of rape, but contended "[t]hat it was willing; that it wasn't rape.”
He also recalled that the defendant had suggested that the victim had accused him of rape because
he had planned to move from the area. Crystal Barrett, who accompanied Sain to the defendant's
residence, was also called as a state witness. Ms. Barrett recalled that the defendant denied guilt
because the sexud encounters had been consensual.

Captain Bill Irons, who investigated the crimes for the Bolivar Police Department, testified
that, aspart of hisinvestigation, heinstructed thevictimto call the defendant and apologizeinhopes
that the defendant would implicate himself during the conversation. Captain Ironstaperecorded the
conversation, but the tape contained nothing useful to the police.

Sergeant Mike Jones of the Bolivar Police Department testified that he recovered acondom
at the edge of the woods in the Bolivar city park on June 27, 1998. The condom was sealed in an
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evidence envel ope and sent to the Tennessee Bureau of Investigation laboratory for analysis. Chad
Johnson, a forensic scientist with the T.B.1., testified that there was no semen detected on the
condom recov ered by Sergeant Jones. T.B.I. laboratory technicians attemptedto extract DNA from
possible human cells present on the condom, but were unsuccessul in their efforts. Special Agent
Johnson described the condom as being brittle, having debrissuch asgrassand dirtonit. According
to Special Agent Johnson, that was consistent with the condom's having been exposed to the
elementsfor several days. Under those circumstances, he was not surprised at the lack of evidence
on the condom.

After the state rested and the defendant's motion for judgment of acquittal was denied, the
defense called Camille Wooden. Ms. Wooden, married to the pastor of the church in Savannah,
testified that she had seen the victim at choir practice with the defendant on only two or three
occasions. Sherecalled that choir practice started in May of 1998, but that the vidim did not begin
attending until June. Whileacknowledging that there wereno attendancerecords, she stated that the
victim's presence was evident because the victim was white and the other participants were black.
According to Ms. Wooden, the defendant explained that the victimwas participating only because
they had been rehearsing for a concert or a talent show and there was no one else at the victim's
residence during choir practice.

Against the advice of hisoounsel, the defendant, who was 28 years of age at thetime of trial,
testified on hisown behalf. He stated that he began working on voice lessons with the victim at the
beginning of May of 1998, when the victim and his mother asked for his assistance in preparing the
victimfor asinging performanceat adancerecital. The defendant testified that he generally had two
days per week off from work and that he usually spent one of those days rehearsing for the recital
with the victim. The defendant maintained that on June 15, he arrived at the victim's home at 5:00
p.m. to pick up the victim for choir practice in Savannah. He claimed that the victim, who was
watching television, stated that he had just spoken by tel ephone with hisfather, who was on the way
home. The defendant recalled that at that point, aneighbor knocked on the door, asked to use the
telephone, completed her cdl, spoke briefly with the defendant and the victim, and then |eft.
According to the defendant, the victim's father arrived at the house immediately following the
neighbor's departure. Thedefendant testified that while he was speaking with thevictim'sfather, the
victim remarked, "Come on. We're goingto belate." The defendant claimed that when he and the
victim returned to Bolivar after choir practice the victim did not “feel like going home because
there's nothing to do." The defendant contended that he neverthel esstransported the victim directly
to his residence and then went inside to speak to the victim's parents, as was his custom. The
defendant explained that the victim received littleattention from hisparents. He specifically denied
any sexual contact with the victim.

On cross-examination, the defendant, who said that he considered himself an " older brother"
to the victim, admitted that he had been to the city park with the victim on oneoccasion sometime
at the end of May or the beginning of June, 1998. He further acknowledged that hewas aware that
the victim was 14 years of age at the time. The defendant contended, however, that on June 26,
when he called hismother to pick him up, the victim wasdistraught because he "had grown attached
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to [the defendant] . . . [a]nd he knew that the defendant was getting ready to leave." The defendant
testified that the victim had wanted to spend the night at his house. He contended that when the
victim learned that the defendant had already called hisfather to tell him that they wereon their way
to the Lawson residence, the victim became "upset and started cursing [the defendant] out.” The
defendant insisted that when he again called the victim's father and informed him of the victim's
behavior, Mr. Lawson responded that he would call him back. Laer, the victim was still "cursing
[the defendant] out,” and went for awalk; when he returned, he placed two telephone callsand then
sat down outside. The defendant informed the victim that his brother was coming togivehimaride.
The defendant claimed that he then asked the victim what was wrong and the victim responded,
"Well, | am having some problems at home, but | don't want to talk about it right now," then
continued to curse at him. When the victim's brother arrived, the defendant followed their vehicle
back to the Lawson residence. The defendant claimedthat when heinquired asto whether thevictim
was okay, helearned of the rape accusations andimmediately demanded that thevictim be taken to
the hospital. During his examination at trial, the defendant denied ever having tdd LawrenceSain
or Crystal Barrett that he and the victim had been involved in a consensual sexual relationship.

Becausethe defendant denied having made a statement to Captain Bill Ironsafter hisarred,
Captain Irons was called as a rebuttal witness by the state. Captain Irons testified that after he
arrested the defendant and read him his rights, the defendant stated that he had taken the victim to
choir practice in Savannah approximately 8 to 10 times. The officer recalled that the defendant
admitted that on one occasion, he had taken the victim to the city park in Bolivar rather than driving
him directly to his resdence. He explained that on that night, the victim "wanted to ride around"
rather than go home. The defendant told Captain Irons that he had stopped his vehicle nea the
picnic tables in the park. According to Captain Irons, the defendant claimed that the victim had
merely stepped outside the car to urinate.

The state also called the victim as a rebuttal witness relive to the June 26 events. The
victim testified that on that date, he was upset not because the defendant had refused to allow him
spend the night, but because the defendant had forced a sexual encounter. According to the vidim,
he was forced to perform oral sex on the defendant.

Initia ly, the defendant challenges the sufficiency of the evidence. On appeal, the state is
entitled to the strongest legitimate view of the evidence and all inferences which might be drawn
therefrom. Statev. Cabbage, 571 S.W.2d 832, 836 (Tenn. 1978). The credibility of the witnesses,
thewae ght to be giventher testimony, and the reconciliation of conflictsin the evidence are matters
entrusted exclusively to the jury as the trier of fact. Byrge v. State, 575 S.W.2d 292, 295 (Tenn.
Crim. App. 1978). Therdevant question iswhether, after reviewing the evidence in the light most
favorableto the state, any rational trier of fact could have found theessential elements of the crime
beyond areasonable doubt. Tenn. R. App. P. 13(e); Statev. Williams, 657 S.W.2d 405, 410 (Tenn.
1983). Thiscourt may neither reweigh nor reevaluatethe evidence; nor may this court substituteits
inferencesfor those drawn by thetrier of fact. Liakasv. State 199 Tenn. 298, 286 S.W.2d 856, 859
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(Tenn. 1956). The evidence is sufficient when a rational trier of fact could conclude that the
defendant is guilty beyond a reasonabledoubt. Jackson v. Virginia, 443 U.S. 307 (1979). When
thereisachallengeto the sufficiency of the evidence the defendant hasthe burden of demonstrating
that the evidence is not sufficient. Statev. Tugdle 639 SW.2d 913, 914 (Tenn. 1982).

The elements of statutory rape are contained in Tenn. Code Ann. § 39-13-506, which
providesin pertinent part as follows:

Statutory rapeissexual penetration of avictim by the defendant or of
the defendant by the victim when thevictim is at least thirteen (13)
but less than eighteen (18) years of ageand the defendant is at least
four (4) years older than thevictim.

Tenn. Code Ann. 8 39-13-506(a).

Thevictimtestified that on July 15, 1998, when hewas 14 years old, the defendant, who was
27 yearsold at thetime, forced him to engage in two separate sexual encounters: one in which the
defendant performed oral sex on the victim at the victim's home, and one in which the defendant
performed oral sex onthevictim and then attempted to peneratethe victim anally inthe Bolivar city
park. The victim's testimony that the two had sexual encounters was corroborated, in part, by the
weathered condom found by the police in the park and by the defendant's admissionsto Lawrence
Sainand Crystal Barrett that he had engaged in consensual sex with thevictim. Therewas sufficient
evidence, in our view, to support the jury's determination of guilt for two statutory rapes.

Parenthetically, statutory rape is not alesser included offense of rape. State v. Stokes, 24
S.W.3d 303 (Tenn. 2000). Whilethe defendant wasoriginally charged only with two counts of rape,
theindictment was subsequently amended by agreement toincludeaternativeallegationsof statutory

rape.

The defendant next argues that the trial court erred by admitting into evidence two
photographswhich, notwithstanding an order allowing discovery, werenot shown to defense counsel
prior totrial. Thedefendant did not raisethisissuein hismotion for new trial. Assuch, itiswaived
for purposes of appeal. See Tenn. R. App. P. 3(€), 36(a). Nevertheless, wewould not have found
error even if the issue had been properly preserved.

Rule 16(a)(1)(C) of the Tennessee Rules of Criminal Procedure provides that the defendant
isentitled todiscover and inspect "books. . . [and] photographs. . . which are within the possession,
custody or control of the state, and which are material to the preparation of the defendant’s defense
or areintended for use by the state as evidencein chief at thetrial . . .." Rule 16 goesonto provide
that if "a party discovers additional evidence or material previously requested or ordered, which is



subject to discovery or inspection,” that party must "promptly notify the other party . . . of the
existence of the additional evidence or material.” Tenn. R. Crim. P. 16(c).

Nearly five months prior to trial, thetrial court entered a pre-trial order which provided that
the defendant was granted discovery pursuant to Tenn. R. Crim. P. 16. During trial, the state
attempted to introduce two Polaroid photographs: Thefirst photograph shows Sergeant Jonesinthe
Bolivar city park at the edge of the woodswhere the condom was found, and the second photograph
is of the condom itself. Defense counsel objected on the ground that although the assistant district
attorney had advised her of the existence of the photographs prior to trial, he had not shown them
to her. Thetrial ocourt overruled the objection and admitted the photographs.

Therecord contains defense counsel's obj ection to the admission of the photographs and the
state's argument in responsethereto. Otherwise, the record contains no information about the nature
andtiming of defense counsel'sdiscovery-related communicationswith the assistant district attorney.
The defense brief provides that "defense counsel met the district attorney three or four days before
trial to obtain last-minutediscovery. Thedistrict attorney informedher that therewere photographs,
but he did not providethem." Inour view, the state did not violate Tenn. R. Crim. P. 16. The state's
duty under Rule 16(a)(1)(C) is to permit the defendant to inspect and copy photographs. The
assistant district attorney advised defense counsel that the state anticipated i ntroducing photographs
at trial. Nothing in this record suggests that defense counsel wanted to inspect or copy the
photographs in advance of trial. Because the record is devoid of any suggestion tha the state
attempted to conceal or otherwise withhold the photographs from the defendant, the photographs
were properly admitted.

Even if there had been a violaion of Tenn. R. Crim. P. 16, the defendant would not be
entitled torelief. When there hasbeen afailureto produce discoverable material within the allotted
time, the trial court has the discretion to fashion an appropriate remedy, such as a continuance.
Tenn. R. Crim. P. 16(d)(2). Whether the defendant has been prejudiced by thefailureto discloseis
aways a significant factor. See State v. Baker, 751 S.W.2d 154, 160 (Tenn. Crim. App. 1987).
Exclusion of the evidenceisadrastic remedy and should not beimplemented unlessthereisno other
reasonablealternative. See, e.q., Statev. House 743 SW.2d 141, 146 (Tenn. 1987). The defendant
has failed to explain how he was prejudiced by thetrial court's admission of the photographs. The
photographs, which werein noway inflammatory, were merely illustrativeof thetestimony provided
by Captain Irons and Sergeant Jones.

The defendant next complains that the trial court erred during the voir dire of prospective
Juror Daniel, who was ultimately cha lenged peremptoril y, presumably by the defense, and who did
not, of course, paticipate in the trial.

Defense counsel moved to strike Juror Daniel after the following series of questions and
answers.



[DEFENSE COUNSEL]: Now, Ms. Danidl, let me ask you this. In
your church, have they talked at all about whether they think a
homosexual act isasin?

MS. DANIEL: Yes.

[DEFENSE COUNSEL]: Okay. Tell us. | know you know the answer.
MS. DANIEL: The Bible.

[DEFENSE COUNSEL]: Okay. And let me ask you this. In this
trial, would you agree that it's going to be hard for you to find that
somebody is not guilty when you think that they're committing asin?
MS. DANIEL: I think it to be asin, yes.

After defense counsd's motion to strike the trial court asked Juror Daniel non-leading questions
about any possible conflict between her religious beliefs and her ability to impartially review the
evidence and render averdict:

THE COURT: You understand — Let me ask you this question. Do
youunderstandthat . . . according to your religiousbeliefs, something
canbeasinand can also be against thelaw? Do you understand that?
MS. DANIEL: Yes, sir.

THE COURT: Do you aso understand that something can be asn
and not be against the law? Do you understand that? Or something
can be against the law and not be a sin. Do you understand thd,
according to your religious belief?

MS. DANIEL: Yes, sir.

THE COURT: Do you understand here today that if — you are to
judge this case only on the question of whether or not these acts are
against man's law?

MS. DANIEL: Yes.

THE COURT: Would you be able to do that?

MS. DANIEL: Yes.

In response tothe questions, Juror Daniel demonstrated her impartiality asto the guilt or innocence
of the defendart.

Generd ly, the control of voir dire rests within the sound discretion of thetrial judge. State
v. Jefferson, 529 SW.2d 674, 682 (Tenn. 1975); State v. Oody, 823 SW.2d 554, 563 (Tenn. Crim.
App. 1991); seedso Tenn. R. Crim. P. 24. In State v. Irick, our supreme cout held as follows:

It is the duty of the trial judge to participate in the examination of

prospective jurors. . . . His actions in the conduct of voir dire
examination will not be disturbed unless there is an abuse of that
discretion.



762 SW.2d 121, 125 (Tenn. 1988).

A prospective jurar who indicatesthat he has formed an opinion about the case "shall be
subject to challengefor cause unlessthe examination shows unequivocal ly that the prospectivejuror
can be impartial." Tenn. R. Crim. P. 24(b)(2). Such a prospective juror may be rehabilitated but
should not beledinto vocaizing impartid ity:

The[Advisory] Commission disapprovesof questionstendingto lead

the prospective jurar or suggest patiality in the first instance, and

also disapproves of that procedurein "rehabilitating” the prospective

juror into vocalizing impartiality. Such a prospective juror shall be

held to be qualified only upon a truly unequivoca showing of

impartid ity.
Tenn. R. Crim. P. 24, Advisory Commission Comments.

In our view, the trial court's questions to Juror Daniel were proper. Moreover, there is no

proof that the defense had exercised all of its other peremptory challenges. In State v. Kilburn, this

court ruled that in the absence of proof of the exhaustion of all peremptory challenges, the defendant
must show actual prejudice or biasin order to obtain relief:

As a preliminary matter it should be noted there is no proof in this
record regarding the use of peremptory challenges by the defendant.
The record shows which jurors were excluded, but does not revea
whether the challenge was made by the defendant or the state. Only
when a defendant exhausts dl his peremptory challenges and is
forced to later accept an incompetent juror . . . can he complain about
the jury composition. Absent proof on the use of peremptory
challengesit is necessary for the defendant to show actual prejudice
or bias. .. in order to prevail on hisjuy complaints.

782 SW.2d 199, 202 (Tenn. Crim. App. 1989) (citations omitted). As the state points out, the
prospective juror about which the defendant complains was peremptorily excused. The defendant
does not allege that any other member of the jury was in any way prejudiced, biased, or otherwise
incompetent to serve. In consequence, the defendant is not entitled to relief on this ground.

v

Next, the defendant argues that the trial court erred by denying his motion in limine to
prohibit the state from presenting any testimony regarding the events of June 26. While the
defendant's motion in limine should have been granted, it is our view that thetrial court's error was
harmless in the context of the entire trial.



Rule 404 of the Tennessee Rules of Evidence, which governs the admissibility of evidence
of other bad acts providesin pertinent part as follows:

(b) Other Crimes, Wrongs, or Acts Evidence of other
crimes, wrongs, or acts is not admissible to prove the character of a
person in order to show action in conformity with the character trat.
It may, however, be admissiblefor other purposes. The conditions
which must be satisfied before allowing such evidence are:

(1) The court upon request must hold a hearing outside the
jury's presence;

(2) The court must determine that amaterial issue existsother
than conduct conforming with acharacter trat and must upon request
state on the record the material issue, the ruling, and the reasons for
admitting the evidence; and

(3) The court must excludethe evidenceif itsprobative value
is outweighed by the danger of unfair prgudice.

Tenn. R. Evid. 404(b).

Whilethere are exceptions, thisrule is generally one of exclusion See State v. Parton, 694
S.W.2d 299 (Tenn. 1985); Bunch v. State, 605 S.W.2d 227 (Tenn. 1980); Carroll v. State, 212 Tenn.
464, 370 SW.2d 523 (1963); see also State v. Rickman, 876 SW.2d 824 (Tenn. 1994). Most
authorities suggest that trial courts take a"restrictive approach [to] Rule 404(b) . . . because 'other
act' evidence carries a significant potential for unfairly influencing ajury.” Neil P. Cohen et al.,
Tennessee L aw of Evidence 8 404.7, at 172 (3d ed. 1995). The exceptionsto the ruleinclude other
bad acts that are offered to prove motive, identity, intent, absence of mistake, opportunity, or a
common scheme or plan. Bunch, 605 SW.2d at 229. Our supreme court has stated the following
with regard to determining the admissibility of evidence of other wrongs:

[1]f evidence that the defendant has committed a aime separate and
distinct from the one on trial is relevant to some matter actually in
issuein the case ontrial, and if its probative value as evidence is not
outweighed by its prejudicial effect upon the defendant, then such
evidence may be properly admitted.

State v. Howell, 868 S.W.2d 238, 254 (Tenn. 1993). When the trial court substantially complies
with the requirements of Rule 404(b), review of thetrial court's ultimate determination to admit the
evidence is on an abuse-of-discretion basis. Statev. DuBose, 953 S.W.2d 649, 652 (Tenn. 1997).

Prior to trial, the defendant moved to exclude any testimony regarding the events of June 26
on the grounds that the evidence was irrelevant and that its probative value was outweighed by the
danger of unfair prejudice. The state, characterizing the events of the 26" as "fairly disgusting,”
argued that the evidence wasrelevant to explain why theincidentsthat occurred onJune 15 were not
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reported until the 26™. Thetria court, after hearing the arguments of counsel, made the following
ruling:

[WI]ith regard to the June 26™ event, the Court will allow the State to
briefly go into that incident as explanatory of how this matter came
to the attention of lav enforcement, how it came to the attention of
the mother, and brought this whole matter to this court here today,
finding that the probative value ouweighs the stains of unfair
prejudice.

Inour view, thetrial court erred by admitting testimony regarding the events of June 26. The
proof qualified as evidence of an"other wrong" within the meaning of Tenn. R. Evid. 404(b). As
such, the trial court had a duty to take amore restrictive approach. That the victim had failed to
promptly notify authorities of the June 15 incidents was not an i ssue presented by the defense; in
fact, the state, by introducing proof of the victim's failureto report the June 15 incidents until the
26", initially raised the question. Moreover, the testimony that the state elicited about the 26™ had
little to do with a belated notification of authorities. Upon questioning by the state, the victim's
mother testified that " something disturbing” had happened on the 26", that the victim had called her
"hysterical” and " screaming,” and that she had taken the victim tothe hospital. Likewise, thevictim
testified that he was "[r]ed upset”" on the 26", that he called his mother, and that he went to the
hospital. Inour assessment, thetestimony served to engender specul ationby thejuryasto the events
of the 26™ and offered little on the events of June 15. Because its probative val ue was outweighed
by the danger of unfair prejudice, the testimony should have been excluded. Cf. State v. Gilliland,
22 S.\W.3d 266 (Tenn. 2000) (hol ding that contextual background evidence contai ning proof of other
crimes may be offeed as Tenn. R. Evid. 404(b) "other purpose" evidence when exclusion of that
evidence would create a chronological or conceptual void in presentdion likely to result in
significant jury confusion concerning material issues or evidence).

Our conclusionisunderscored by thefact that the victim provided direct testimonyregarding
his delay in reporting the incidents of June 15:

Q. [1]f this event happened aweek or better before youtold your
mama, why didn't you immediately report it? Why didn't you tell
your mamawhen you got home that next morning or whenever about
what [the defendant] had done with you at your house and at the city
park?

A. Because | was scared of what was going to happen if the
policegot involved. | didn't know what hewasgoingtodoif | would
have told somebody and | was | ike embarrassed and everything.

Q. Had [the defendant] said anything to you that caused you
nervousness?

A. He was talking about that he thought he was falling in love
with me, and whenever love was broken, it could cause desth.
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Without any referenceto the 26", thistestimony by the victim conveyed thevictim's reasonsfor not
immediately reporting the incidents of June 15. Nevertheless, none of the testimony presented by
the state about the June 26 incident made reference to any type of sexual contact between the
defendant and the victim. Assuch, no evidence of other bad acts was put before the jury as aresult
of thetrial court'sruling. Moreover, there was substantial evidence of the defendant's guilt. The
victim's testimony was corroborated by both the condom in the pak and the defendant's own
admissions to Lawrence Sain and Crystal Barrett. In our view, any error by the admission of the
testimony was harmless. See Tenn. R. App. P. 36(b).
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Vv

The defendant next contends that the trid court erred by allowing the vidim to testify in
rebuttal about the events of June 26™. We disagree.

Relevant evidence is that "having any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable” than it otherwise
wouldbe. Tenn. R. Evid. 401. Generally, al relevant evidenceisadmissible. Tenn. R. Evid. 402.
Relevant evidence may be excluded, however, if it presents a danger of unfair prejudice:

Although relevant, evidence may beexcluded if itsprobativevalueis
substantially outweighed by the danger of unfair prejudice, confusion
of the issues, or misleading the jury, or by considerations of undue
del ay, wasteof time, or needl ess presentation of cumulative evidence.

Tenn. R. Evid. 403.

Against the advice of hiscounsel, the defendant testified on his own behalf at trial. During
cross-examination, the defendant, who contended that he had never had any sexual contact with the
victim, was questioned about the victim's mativation for lying. The defendant responded that the
victim had not expressed his motivation, but that he had started to do so on the 26", "the Friday
evening that he was at my house that he supposedly been upset.” The assistant district attorney then
asked whether the victim was actually upset on the 26". In responseg the defendant testified as to
hisversion of the events of the 26™. Thereafter, thetrial court allowed the stateto cdl the victim to
rebut the testimony of the defendant with regard to the June 26" incident.

In our view, the victim's rebuttal testimony was properly allowed. The state did not ask
improper cross-examination questions conceming June 26. Instead, the defendant presented the
Issue during cross-examination, characterizing the victim as "supposedly . . . upset.” When the
assistant district attorney asked follow-up questions, the defendant spontaneously recited hisversion
of the events of the 26", thereby opening the door to rebuttal testimony.

Although the Tennessee Rules of Evidence govern evidentiary rulingsin all trial courts, the
rules do not deal to any extent with the issue of rebuttal witnesses and/or rebuttal proof. Neil P.
Cohen et al., Tennessee Law of Evidence § 611.9, at 399 (3d ed. 1995). Rule 611(a), which
indicates that trial courts shall exercise appropriate control over the presentation of evidence and
conduct of thetrial when necessaryto avoid abuse by counsel, hasbeeninterpretedto liberally allow
rebuttal proof. 1d. Tennessee case law establishes that trial courts have considerable discretionin
whether to admit rebuttal witnesses. 1d. Courts in this state have consistently held that any
competent evidence that explains, directlyrepliesto, or contradictsmaterial evidenceintroduced by
the defense, or whichisbrought out on the defendant’s aross-examination, isadmissible in rebuital.
See State v. Smith, 735 S.W.2d 831, 835 (Tenn. Crim. App. 1987); State v. James Morrow, No.
W1998-0583-CCA-R3-CD (Tenn. Crim. App.,at Jackson, Dec. 29, 1999); Statev. Tommy Nunley,
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No. 02C01-9804-CR-00114 (Tenn. Crim. App., at Jackson, Mar. 12, 1999); State v. Allan Brooks,
N0.01C01-9510-CC-00-00324 (Tenn. Crim. App., at Nashville, Oct. 29, 1998). Because the
defendant recited the events of the 26" in explanation of the accusations made by the victim, the
prosecution was properly alowed to present rebuttal evidence.

Additionally, notwithstanding the graphic nature of the vidim's rebuttal testimony, its
probativeval ue outwei ghed the danger of unfair prejudice. Thedefendant'stestimonyregarding June
26 was extraordinarily detailedand completely exculpatory. Thestatewasentitled to cdl thevictim
toimpeach that testimony. Moreover, thetrial court gave an appropriatelimiting instruction that the
victim's rebuttal could be considered only for impeachment purposes. Thisissue iswithout merit.

4

Finaly, the defendant asserts that the trial court erred by refusing to suspend the entire
sentence. It isour conclusion that the defendant's sentence was proper.

When a challenge is made to the length, range, or manner of serviceof a sentence, it isthe
duty of this court toconduct a"denovo review . . . withapresumption that the determinations made
by the court from which the appeal istaken are correct.” Tenn. Code Ann. § 40-35-401(d); seealso
Statev. Ashby, 823 SW.2d 166 (Tenn. 1991). The Sentencing Commission Commentsprovidethat
the burden is on the defendant to show the impropriety of the sentence.

Our review requiresan analysisof (1) theevidence, if any, received at thetrial and sentendng
hearing; (2) the presentence report; (3) the principles of sentencing and the argumentsof counsd
relativeto sentencing alternatives, (4) thenature and characteristics of theoffense; (5) any mitigating
or enhancing factors; (6) any statements made by the defendant in his own behalf; and (7) the
defendant's potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-102, -103, -210.

Especially mitigated or standard offenders convicted of Class C, D, or E felonies are, of
course, presumed to be favorable candidates "for alternative sentencing options in the absence of
evidencetothecontrary.” Tenn. Code Ann. §40-35-102(6). With certain statutory exceptions, none
of which apply here, probation must be automaticaly considered by the trial court if the sentence
imposed is eight years or less. Tenn. Code Ann. 8 40-35-303(b). Among the factors applicable to
probation consideration are the circumstances of the offense, the defendant's criminal record, social
history, and present condition, and the deterrent effect upon and best interest of the defendant and
the public. Statev. Grear, 568 S.W.2d 285, 286 (Tenn. 1978).

A sentence of split confinement involvesthe grant of probation after the partial service of a
sentence. Tenn. Code Ann. 8 40-35-306. It mayinclude ajail or workhouse sentence of up to one
year with the probationary term to extend for any period thereafter up to the statutory maximum for
the offense. Id.

Thetria court denied the defendant's request for probation:
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The Court having recognized the presumption that you are
entitled to — presumption that you are a favorable candidate for
aternative sentencing, the Court hereby denies same, based on the
fact that alternative sentencing or probation in this case would
[depreciate] the seriousness of this offense. The seriousness of this
offense being not only the abuse of aposition of trust the Court finds
in this case, but also the. . . psychological damage that's been done
to the child involved in this case, aswell asthe family . . ..

Thetrial court then sentenced the defendant to the statutory minimum of one year, see Tenn. Code
Ann. 840-35-111(b)(5), on each of hisstatutory rape convictions and ordered that the sentencesrun
concurrently. Upon the defendant's completion of the sex offender evaluation program, the trial
court modified the sentencesto require sixty daysin the county jail, with the remainder of the one-
year concurrent terms to be completed on supervised probation. The trial court denied the
defendant's request to serve his entire sentence on probation:

The Court will require the defendant to serve 60 days in the county
jail, after which hell be transferred to Corrections Management
Corporation to serve the remainder of his sentence, and undergo
sexual offender program. The Court denies that — the probation in
this case because the defendant abused a position of trust in this case.
It would [depreciate] the seriousness of the offense, and as a general
deterrent to others.

In our view, the record supports the trial court's denial of the defendant's request for total
probation. Beforeatrial court can deny alternative sentencing onthe basis of deterrence, there must
be sufficient evidence in the record such that areasonabl e person could concludethat "(1) aneed to
deter similar crimes is present in the particular community, jurisdiction, or in the state as awhole,
and (2) incarceration of the defendant may rationally serve as adeterrent to others similarly situated
andlikely tocommit similar crimes.” Statev. Hooper, SW.3d__ ,No.M1997-00031-SC-R11-
CD, 2000 WL 1357520 (Tenn. Sept. 21, 2000). No such evidence is present in the record. Thus,
general deterrence was not a proper ground. Nevertheless, the remaining two factors considered by
thetrial court, the circumstances of the offense and the need to avoid depreciating the gravity of the
offense, were proper factors for the trial court's consideration. See Tenn. Code Ann. § 40-35-
103(1)(B); Grear, 568 S.W.2d at 286. Confinement is often necessary to avoid depreciating the
seriousnessof an offense. For the denia of an aternative sentence on that basis, "the natureof the
offense must generally outweigh all factors favoring a sentence other than confinement.” State v.
Bingham, 910 S.\W.2d 448, 454 (Tenn. Crim. App. 1995). Therecord here supportsthetrial court's
conclusion that confinement is necessary to avoid depreciating the seriousness of the defendant's
offense. The defendant took advantage of the mentor role that he played with regard tothe victim.
In doing so, he not only abused the trust of the victim, but that of the victim's family & well.
Moreover, hisconfessionsto Lawrence Sain and Crystal Barrett notwithstanding, he has continued
to deny having had any sexual encounterswith the victim. Thus, hiscandor was at issue. Based on
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the defendant's continuing failure to accept responsibility for his aimes, the trial court properly
found that confinement was necessary.

The defendant also mantains that the trid court erred by refusing to hear the testimony of
the victim's ten-year-old neighbor, who would have testified that the victim had madehomosexual
advances toward him. The defendant attempted to call the neighbor to rebut the vi ctim's mother's
testimony that the victimhad beenridiculed and call ed a"fag" at school asaresult of thedefendant's
abuse. The defendant contended that the victim was responsible for theridicule. In our view, the
sentence was proper regardless of whether the ridicule was due to the behavior of the defendant or
that of thevictim. Even if thewitness had testified favorably for the defenseand histestimony had
been accredited by the trial court, the acts of the defendant warranted the sentence imposed.

Accordingly, the judgment of thetrial court is affirmed.

GARY R. WADE, PRESIDING JUDGE
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